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Introduction
Given that the concept of hadanah (custody) focuses on the care and
supervision of children, the issue of mutual agreement regarding its
delegation is of significant legal concern. Jurists have debated the
permissibility of stipulating custody-related conditions in marriage
contracts, especially considering their implications for public order and
mandatory legal provisions. These discussions often seek to harmonize
custody arrangements with Islamic legal principles, with the child’s best
interests as a guiding standard.
This study aims to examine the extent and limits of the spouses’ autonomy
in stipulating or altering custody provisions within a marriage contract, and
whether such stipulations are legally valid or void under Iranian law.
Accordingly, this article addresses the following key questions:
1. What are the jurisprudential and legal foundations for delegating
custody in Iranian law?
2. [Ifthe spouses stipulate within the marriage contract that one of them
will forgo custody, is such a condition legally enforceable?
3. Are parents equal in terms of custody rights during the course of
marriage?

Research Background:

While prior studies have explored various aspects of custody, particularly
the role of will and agreement between parents, they have often done so
without a systematic analysis of how these agreements interact with public
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order and mandatory norms. This study differentiates itself by adopting a
comprehensive approach that goes beyond contractual autonomy to assess
the legal boundaries imposed by imperative rules and the judiciary’s role in
safeguarding the child’s welfare.

Methodology:

This research is theoretical in aim and descriptive-analytical in nature. Data
collection was carried out using library-based methods, including the study
of primary jurisprudential sources and legal literature.

Findings:

Stipulating the delegation of custody within a marriage contract is generally
void and without legal effect—unless it pertains to a period following the
dissolution of the marriage, in which one party may validly assign their
custodial rights to the other. A distinction is made between delegating
custody to the spouse versus a third party, with the latter generally
considered impermissible under Iranian law. Additionally, if after such an
agreement the custodial parent becomes insane, dies, converts from Islam,
or remarries (in the case of the mother), or if the child dies, the agreement is
automatically nullified. In exceptional cases, the court may intervene based
on the child's best interests. Two criteria derived from legal texts for
determining the child's welfare are: lack of proper care and the parent’s
moral depravity—both applicable only if they pose a serious threat to the
child's physical or ethical development.

Conclusion:

In Iranian law, the primary concern in custody matters is the welfare of the
child, not merely the will of the parents. Although the principle of
contractual freedom allows for parental agreements regarding custody, such
agreements are only valid if they do not contradict the child’s welfare, public
order, or accepted moral standards. This position distinguishes the present
article, which, while acknowledging the principle of autonomy, emphasizes
the supervisory role of the court in safeguarding the child’s interests.

Keywords: Family, Marriage Contract, Delegation of Custody, Child
Custody, Custody as a Right



References

Al-Qur’an. (n.d.).

Ibn Babawayh, M. b. A. (1992). Man la yahduruhu al-fagih [He who has no
jurist present]. Qom: Islamic Publications Office affiliated with the Society
of Seminary Teachers of Qom.

Ibn Manzur. (1986). Lisan al- ‘Arab (2nd ed.). Lebanon: Dar al-Jabbar.
Afkhami Mehrjerdi, M. (2014). Child custody and related responsibilities
in Imamiyyah jurisprudence and Iranian law (Master’s thesis). Islamic
Azad University, Taft Branch, Yazd, Iran.

Afsharipour, N. (2021). Legal dimensions of spousal agreements on child
custody: A review of judicial practice in Iran (Master’s thesis). Payame
Noor University, Mashhad, Iran.

Afzal Abadi, A. (2017). Comparative study of child custody from the
viewpoint of Imamiyyah jurisprudence with Canadian and American law
(Master’s thesis). Hakim Sabzevari University, Sabzevar, Iran.

Amami, H. (2011). Civil law. Tehran: Islamic Publications.

Amin Omleshi, M. (2015). Nature and effects of custody-related contracts
in Iranian substantive law and Imamiyyah jurisprudence (Master’s thesis).
Razi University, Kerman, Iran.

Bahr al-‘Uloom, M. b. M. T. (1992). Balaghat al-fagih. Tehran: Maktabah
al-Sadigq.

Pourangnia, A. (2003). Custody and alimony. Tehran: Madar Publishing.
Tavakoli Benizi, M. (2018). Limits of spouses’ will in child custody
(Master’s thesis). Maybod University, Yazd, Iran.

Jan Nasari, R. (2020). Foundations of custody of children of divorce,
illegitimate, orphaned, and neglected children in jurisprudence and Iranian
substantive law (Master’s thesis). Refah University, Tehran, Iran.

Jafari Langarudi, M. J. (1993). Legal terminology. Tehran: Ganji Danesh
Library.

Hara’ami, M. b. H. (1992). Tafseel Wasail al-Shi’ah ila tahsil masa’il al-
shari’ah. Qom: Ahl al-Bayt Foundation.

Rabubiyat, R. (2009). Status of contractual conditions related to non-
financial effects and dissolution of marriage in Iranian substantive law and
Islamic jurisprudence (Master’s thesis). University of Tabriz, Tabriz, Iran.
Sabzevari, A. A. (1992). Muhadhdhab al-ahkam. Qom: Al-Manar
Foundation.



Sulaiman Kalvaniq, A. (2024). Legal analysis of custody transfer against
dowry payment or divorce, resolving judicial challenges with emphasis on
family jurisprudence. Quarterly Journal of Women and Family Studies,
4(32), 135-158.

Shahid Awwal, M. b. M. (n.d.). Al-Qawa’id wa al-Fawa’id (A. Hakim,
Trans.). Qom: Maktabah Mofid.

Shahid Thani, Z. D. b. A. (1991). Al-Rawdah al-Bahiyyah fi Sharh al-
Lum’ah al-Dimashqiyyah. Qom: Davari Publications.

Shahid Thani, Z. D. b. A. (1996). Masalik al-Afham ila Tanqgih Shara’i’ al-
Islam. Qom: Islamic Ma’aref Foundation.

Safaei, H., & Emami, A. (2003). Abridged family law. Tehran: Mizan.
Samimi, S. M. (2006). The issue of custody in Islamic jurisprudence
(Master’s thesis). School of Advanced Jurisprudence and Islamic
Teachings, Qom.

Allameh Hilli, H. b. Y. (1992). Qawa id al-ahkam fi ma rifat al-halal wa
al-haram. Qom: Islamic Publications Office affiliated with the Society of
Seminary Teachers of Qom.

Fazel Magdad, M. b. A. (1985). Al-Tangih al-Ra’i’ li Mukhtasar al-
Shara’i’. Qom: Ayatollah Mar’ashi Najafi Library.

Fazel Movahedi Lankarani, M. (2001). Tafseel al-Shari’ah fi Sharh Tahrir
al-Wasilah: Al-Nikah. Qom: Figh Center of the Imams (A.S.).

Fayyaz, M. 1. (1999). Minhaj al-Salihin. Qom: Office of Ayatollah
Muhammad Ishaq al-Fayyaz.

Iranian Family Protection Law. (2012).

Iranian Civil Code. (n.d.).

Katouzian, N. (2006). Civil family law. Tehran: Publishing Company.
Katouzian, N., & Borna, B. (2004). Civil law: General principles of
contracts. Tehran: Publishing Company.

Katouzian, N. (2008). Preliminary course in civil family law. Tehran:
Mizan.

Gorji, A. (2005). Comparative family law. Tehran: University of Tehran
Press.

Mohammadi, A. H. (2004). Principles of Islamic legal inference. Tehran:
University of Tehran Press.

Mohammadi Jozani, S., & Va’ez Pour Heybat Lou, F. (2022). Agreements
regarding child custody with emphasis on judicial practice. Legal Research,
21(50), 405-433.



Madani Kermani, A. (2015). Family litigation. Tehran: Majd.
Mosle-Nejad, N. (2011). The impact of will on custody. Biannual Journal
of Jurisprudence and Family Law, 16(55), 70-90.

Judiciary Education Department. (2009). [ranian judicial practice
regarding family courts. Tehran: Jungle Publishing.

Mughniyah, M. J. (1982). Figh according to the five schools. Tth ed. Qom:
Al-Sadiq Institute.

Malek Mohammadi, M. (2016). Analysis of custody age and its role in
individual and social responsibilities in the jurisprudential rulings of Imam
Khomeini and Iranian civil law (Master’s thesis). Islamic Azad University,
Damavand Branch, Tehran, Iran.

Najafi, M. H. b. B. (1995). Jawahir al-Kalam fi Sharh Shara’i’ al-Islam.
Tehran: Dar al-Kutub al-Islamiyyah.

Naderati, M. (2016). Legal status of spousal agreements on child custody
(Master’s thesis). Islamic Azad University, Bandar Abbas Branch, Bandar
Abbas, Iran.

Nazari Tavakoli, S. (2012). Child custody in Islamic jurisprudence. Tehran:
SAMT.

Noohi, O. R. (2011). Jurisprudential rules in the works of Imam Khomeini.
Tehran: Institute for Compilation and Publication of Imam Khomeini’s
Works.

Hashemi, M. (2016). Constitutional law of the Islamic Republic of Iran.
Tehran: Mizan.



