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Abstract

The right to marriage, in general, means the right of any person to chose of the opposite
sex for marriage and forming the family. This right is limited by various restrictions
according to the value concepts and customs of the society in which the marriage takes
place. In the meantime, the issue of this article is a case study of one of the issues and
examples of this right, namely marriage with relatives. The famous public jurists (Sunni
jurists) have considered marriage with relatives to be preferable and have issued fatwas
to detest it. This approach is contrary to the well-known theory in Imami jurisprudence,
according to which marriage with relatives is emphasized. The public jurists and also
Allama Hilli, have based their argument on narrations that are apparently documented by
the Prophet. This article, based on the descriptive-analytical method and library studies,
has concluded that these expressions are narrative-like [not authentic narrations] and are
only expressions of folk beliefs and from the the second caliph that have been attributed
to the Prophet in the context of time and lack of validity. In comparative law, despite some
differences in procedures, the same permissibility or non-permissibility (in terms of
illegality and lack of legal recognition of the marriage relationship and criminalization of
this marriage in the form of illicit sexual intercourse) is also observed, based on medical
research and based on some folk beliefs.
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1. See: Obergefell v. Hodges, 135 S. Ct. at 2589.
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1. See: generally Model Penal Code § 230.2 (Official Draft and Revised Comments
1980).

2. See: Criminal Law — Page 200, John M. Scheb — 2008

3. See: Family Law in the USA — Page 207, Lynn Dennis Wardle, Laurence C. Nolan
—2011

4. See: Lawrence v. Texas; see, e.g., Courtney Megan Cahill, Same-Sex Marriage,
Slippery Slope Rhetoric, and the Politics of Disgust: A Critical Perspective on
Contemporary Family Discourse and the Incest Taboo, 99 Nw. U.L. Rev. 1543, 1609
(2005). William Eskridge, Body Politics: Lawrence v. Texas and the Constitution of
Disgust and Contagion, 57 Fla. L. Rev. 1011, 1057 (2005)

5. See: Incest by a man". Sexual Offences Act 1956. National Archives UK. Retrieved
28 March 2014.

6 .See: Sexual Offences Act 2003. legislation.gov.uk. The National Archives of United
Kingdom. Retrieved 28 March 2014.

7. See: Laws Regarding Incest, Wikipedia,
https://en.wikipedia.org/wiki/Laws_regarding_incest#Brazil

8. Double wrong.

9. See: Grossherg, Governing the Hearth: Law and the Family in Nineteenth Century
America 145 (1985).



Yy Palo 8Ly o153 dloew g (8 pmdmoduns [on J0e 51 03500 s s b Z1g3 5] oS> Cundg

o3l gl (gliasl Ol i (b5 Sl U ol cplemladllas & 5 3 cpwamen | ulii oL
Claude, 1956, p. 278; see: Claude, 1969, p.)"s ys s A Llodd S35 va L &S
Olalidls, 5 helSS Oluliscms OF bl 5 5 (4795 McKinnon, 2001, p. 277
o O b 135l 5 ol b O ) Sl oS diine (A3 3 oS ) jolas
(Erickson, 1993,p. 411) \a> » #, Wl & s

ot S L aler opasts i WSS by Sl sl ilS
(Army, 2001, p. 209; Whitcombe, 2001, p. 267) ol o3 51 OMisLis = L zl535]
335l hadoe |5 S8 e GV b (6 S GlagHl il (ool mr (Bl
o2l ol ool s 3 B el o5 O b 23] o ses sl
S ezl ey (G185 i OG5 5 allls Ol L3, (pl 6 535 o) 5o s (piomen LS
rl s Ol 31 2y pimen T Al g Wl el 53 BAGS 5 A58 cnl Ol L
LSl g o Sl 45 ol a0 s LSl JolSS AT 3 oS Wl st
P Soap Ol sliy 5 b (6 S i 11 0T oS S sl | (sl (slapls
(LS g0 533

o) 5 lazel a3l S s ) QK;M{LgC\j;)'\ S gan b Sl g0 58 &
5> (Collins, 2002, p. 758-765) Lles S o o3l gl glasl o (oo s =
5 eVl Ole O lanel daily s 15 ooy8 J:usf,\;ﬁ}sf: Lo bcaad oL ks
Tload b 057 S il DLl el 51 JBicd o 63 50 g0 g sean Lails) 51 (o 58
(Hammer, 2007, p. 1097) J2L ol sl 3l 0

Solspl b ke Wsa el b glssl St gme S S o Ol sl 534S (b0l gl )
G Salen gy S lals) b ol a8 JSCS 031 5l dty Ay S ol (glnos 5L g slaml shten 5 (s sl
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2. See: Lieberman and Symons, 1998, p. 465.
3. See: Immerman and Mackey, 1997, p. 151.
4. Close genetic relatives.
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1. See: Nussbaum, 2004, p. 171; Regan, 2007, p. 962.
2. See: Bennett, et al, 1999, 286.
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1. See: Frisby v. Schultz, 487 U.S. 474, 485 (1988).
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